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                                                                                                                                                   << Mail ID> > 
 

Nastygal.com USA, Inc. Settl ement  
 

CLAIM  FORM 
 

 
Case No. 1:19-cv-23028-DPG 

 

Return this Claim Form to:  Claim Administrator, PO Box xxxx, Portland, OR xxxxx- xxxx. Questions, visit www.NastygalTCPAsettlement.com or call 1-
xxx-xxx-xxxx. 

 

DEADLI NE: THI S CLAIM FORM M UST BE POSTMARKED BY [MONTH DAY, YEAR]  BE FULLY  COMPLETED, BE 
SIGNED UNDER OATH, AND MEET ALL CONDITIONS OF THE SETTLEMENT AGREEMENT. 

 
YOU MUST SUBMIT THI S CLA IM FORM TO RECEIVE A SETTLEMENT PAYMENT. 

 
Please note that if  you are a Settlement Class Member, the Settlement Class Member Verification section below requires you to state, under penalty of perjury, 
that all information contained therein is true and correct. This Claim Form may be researched and verified by the Claim Administrator. 

 
 

YOUR CONTACT  INFORMATION  
 
Name:     

(First) (Middle) (Last) 
 
Current  Addr ess:     

 
(City) (State) (ZIP Code) 

 
Telephone Number on the Date you Received a Text Message: (  )  –        
Email address (if any):                                                                      

 
Current Phone Number: (   )  –    or  �†��check if  same as above 
(Please provide a phone number where you can be reached if further information is required.) 
 
Claim ID :                                                                                                                                                                            

Settlement Class Member Verific ation 
By submitting this claim form, I declare under penalty of perjury that I am a member of the Settlement Class, defined as “All persons who 
(1) were sent a text message on their cellular telephone, (2) by or on behalf of Defendant, (3) between July 1, 2015 and the date of 
preliminary approval of the proposed settlement, (4) using an automatic telephone dialing system, (5) for the purpose of soliciting 
Defendant’s goods and services, (6) without  prior express written consent.  I further declare under penalty of perjury that I am the 
current subscriber of the cellular telephone mentioned in subsection (ii) above, and that the information provided herein is true and correct. 
 

**** *** ** * *** ** * *** ** * ****** *** ** * *** ** * *** ** * ****** *** ** * *** ** * *** ** * * *  
Additional information regarding the Settlement can be found at visit www.NastygalTCPAsettlement.com   

 I  declare under penalty  of perjury  that the foregoing is tr ue and correct. 
 
Signature:  Date:    

 
 

  Print Name:   

 

I f you have questions, you may call the Claim Administrator a t 1-xxx-xxx-xxxx. 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO 1:19-CV-23028-DPG 

 
AMANDA DEFRANKS and  
KATHERINE FOWLER, individually  
and on behalf of all others similarly  
situated, 
 
Plaintiffs, 
 
v. 
 
NASTYGAL.COM USA INC, 
 
Defendant. 
 
_____________________/ 
 

CLASS ACTION 
 
 
 
JURY TRIAL DEMANDED 

[PROPOSED] ORDER GRANTING FINAL APPROVAL TO  
CLASS ACTION SETTLEMENT AND FINAL JUDGMENT  

 
 On ____________, 2020, the Court granted preliminary approval to the proposed class 

action settlement set forth in the Settlement Agreement and Release between Plaintiffs Amanda 

Defranks and Katherine Fowler, on behalf of themselves and all members of the Settlement Class, 

and Defendant Nastygal.com USA Inc. (“Nastygal” or “Defendant”) (collectively, the “Parties”). 

The Court also provisionally certified the Settlement Class for settlement purposes, approved the 

procedure for giving Class Notice to the members of the Settlement Class, and set a Final Approval 

Hearing to take place on ____________________. 

On _________________, the Court held a duly noticed Final Approval Hearing to 

consider: (1) whether the terms and conditions of the Settlement Agreement are fair, reasonable, 

and adequate; (2) whether a judgment should be entered dismissing the Plaintiffs’  Complaint on 

the merits and with prejudice in favor of Defendant and against all persons or entities who are 

Settlement Class Members herein who have not requested exclusion from the Settlement Class; 
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and (3) whether and in what amount to award counsel for the Settlement Class as Attorneys’ Fees 

and Expenses and whether and in what amount to award Service Awards to Plaintiffs. 

 NOW, THEREFORE, IT IS HEREBY ORDERED THAT : 

I. JURISDICT ION OF THE COURT  

 1. The Court has personal jurisdiction over the parties and the Settlement Class 

Members, venue is proper, and the Court has subject matter jurisdiction to approve the Agreement, 

including all exhibits thereto, and to enter this Final Approval Order. Without in any way affecting 

the finality of this Final Approval Order, this Court hereby retains jurisdiction as to all matters 

relating to administration, consummation, enforcement, and interpretation of the Settlement 

Agreement and of this Final Approval Order, and for any other necessary purpose. 

 2. The Settlement Agreement was negotiated at arm’s length by experienced counsel 

who were fully informed of the facts and circumstances of this litigation (the “Action”) and of the 

strengths and weaknesses of their respective positions. The Settlement Agreement was reached 

after the Parties had engaged in mediation and extensive settlement discussions and after the 

exchange of information, including information about the size and scope of the Settlement Class. 

Counsel for the Parties were therefore well positioned to evaluate the benefits of the Settlement 

Agreement, taking into account the expense, risk, and uncertainty of protracted litigation.   

 3. The Court finds that the prerequisites for a class action under Fed. R. Civ. P. 23 

have been satisfied for settlement purposes for each Settlement Class Member in that: (a) the 

number of Settlement Class Members is so numerous that joinder of all members thereof is 

impracticable; (b) there are questions of law and fact common to the Settlement Class; (c) the 

claims of Plaintiffs are typical of the claims of the Settlement Class he seeks to represent; (d) 

Plaintiffs have and will continue to fairly and adequately represent the interests of the Settlement 

Case 1:19-cv-23028-DPG   Document 35-1   Entered on FLSD Docket 05/05/2020   Page 40 of 74



3 
 

Class for purposes of entering into the Settlement Agreement; (e) the questions of law and fact 

common to the Settlement Class Members predominate over any questions affecting any 

individual Settlement Class Member; (f) the Settlement Class is ascertainable; and (g) a class 

action is superior to the other available methods for the fair and efficient adjudication of the 

controversy. 

II.  CERTIFICATION OF SETTLEMENT CLASS  

 4. Pursuant to Fed. R. Civ. P. 23, this Court hereby finally certifies the Settlement 

Class, as identified in the Settlement Agreement: “All persons who from four years prior to the 

filing of this action (1) were sent a text message by or on behalf of  Defendant, (2) using an 

automatic telephone dialing system, (3) for the purpose of soliciting Defendant’s goods and 

services, and (4) for whom Defendant claims (a) it did not obtain prior express written consent, or 

(b) it obtained prior express written consent in the same manner as Defendant claims it supposedly 

obtained prior express written consent to call the Plaintiff.”  Excluded from the Settlement Class 

are: (i) the district judge and magistrate judge presiding over this case, the judges of the U.S. Court 

of Appeals for the Eleventh Circuit, their spouses, and persons within the third degree of 

relationship to either of them; (2) individuals who are or were during the Class Period agents, 

directors, employees, officers, or servants of Nastygal or of any affiliate or parent of Nastygal; (3) 

Plaintiffs’  counsel and their employees, and (4) all persons who file a timely and proper request to 

be excluded from the Settlement Class in accordance with the Settlement Agreement. 

III. APPOINTMENT OF CLASS REPRESENTATIVES AND CLASS COUNSEL 

 5. The Court finally appoints Scott A. Edelsberg of Edelsberg Law, P.A.; Andrew J. 

Shamis of Shamis & Gentile P.A; and Abbas Kazerounian of Kazerouni Law Group, APC; as 

Class Counsel for the Settlement Class.   
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 6. The Court finally designates Plaintiffs Amanda Defranks and Katherine Fowler as 

the Class Representatives. 

IV . NOTICE AND CLAIMS PROCESS 

 7. The Court makes the following findings on notice to the Settlement Class: 

  (a) The Court finds that the distribution of the Class Notice, as provided for in 

the Settlement Agreement, (i) constituted the best practicable notice under the circumstances to 

Settlement Class Members, (ii) constituted notice that was reasonably calculated, under the 

circumstances, to apprise Settlement Class Members of, among other things, the pendency of the 

Action, the nature and terms of the proposed Settlement, their right to object or to exclude 

themselves from the proposed Settlement, and their right to appear at the Final Approval Hearing, 

(iii) was reasonable and constituted due, adequate, and sufficient notice to all persons entitled to 

be provided with notice, and (iv) complied fully with the requirements of Fed. R. Civ. P. 23, the 

United States Constitution, the Rules of this Court, and any other applicable law.  

  (b) The Court finds that the Class Notice and methodology set forth in the 

Settlement Agreement, the Preliminary Approval Order, and this Final Approval Order (i) 

constitute the most effective and practicable notice of the Final Approval Order, the relief available 

to Settlement Class Members pursuant to the Final Approval Order, and applicable time periods; 

(ii) constitute due, adequate, and sufficient notice for all other purposes to all Settlement Class 

Members; and (iii) comply fully with the requirements of Fed. R. Civ. P. 23, the United States 

Constitution, the Rules of this Court, and any other applicable laws. 

V. FINAL APPROVAL OF THE CLASS ACTION SETTLEMENT  

 8. The Settlement Agreement is finally approved in all respects as fair, reasonable and 

adequate. The terms and provisions of the Settlement Agreement, including all Exhibits thereto, 
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have been entered into in good faith and are hereby fully and finally approved as fair, reasonable, 

and adequate as to, and in the best interests of, each of the Parties and the Settlement Class 

Members. 

VI . ADMINISTRATION OF THE SETTLEMENT  

 9. The Parties are hereby directed to implement the Settlement Agreement according 

to its terms and provisions. The Administrator is directed to provide Claim Settlement Payments 

to those Settlement Class Members who submit valid, timely, and complete Claims. 

 10. The Court hereby approves Class Counsel’s request for attorney fees, costs, and 

expenses, and awards Class Counsel $____________ as reasonable attorneys’ fees and costs, 

inclusive of the award of reasonable costs incurred in this Action. The Court finds that the 

requested fees are reasonable under the percentage of the fund for the reasons set forth herein. The 

award of attorneys’ fees and costs to Class Counsel shall be paid from the Settlement Fund within 

the time period and manner set forth in the Settlement Agreement. 

11. The Court hereby awards Class Counsel for their time incurred and expenses 

advanced. The Court has concluded that: (a) Class Counsel achieved a favorable result for the 

Class by obtaining Defendant’s agreement to make significant funds available to Settlement Class 

Members, subject to submission of valid claims by eligible Settlement Class Members; (b) Class 

Counsel devoted substantial effort to pre- and post-filing investigation, legal analysis, and 

litigation; (c) Class Counsel prosecuted the Settlement Class’s claims on a contingent fee basis, 

investing significant time and accumulating costs with no guarantee that they would receive 

compensation for their services or recover their expenses; (d) Class Counsel employed their 

knowledge of and experience with class action litigation in achieving a valuable settlement for the 

Settlement Class, in spite of Defendant’s possible legal defenses and its experienced and capable 
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counsel; (3) Class Counsel have standard contingent fee agreements with Plaintiff, who has 

reviewed the Settlement Agreement and been informed of Class Counsel’s fee request and have 

approved; and (f) the Notice informed Settlement Class Members of the amount and nature of 

Class Counsel’s fee and cost request under the Settlement Agreement, Class Counsel filed and 

posted their Petition in time for Settlement Class Members to make a meaningful decision whether 

to object to the Class Counsel’s fee request, and ____ Settlement Class Member(s) objected.  

12. In addition, the Court has applied the factors articulated in Camden I Condominium 

Ass’n, Inc. v. Dunkle, 946 F.2d 768 (11th Cir. 1991), to confirm the reasonableness of fees and 

costs requested. The court finds and concludes that the following applicable factors support the 

requested award of attorneys’ fees and costs: 

a. Time and Labor Required, Preclusion from Other Employment and Time Limits 
Imposed 

 
The work required of Class Counsel was extensive. These efforts required work 

representing Plaintiffs and the class without compensation. The substantial work necessitated by 

this case diverted Class Counsel from putting time and resources into other matters. 

b. Case Involved Difficult Issues; Risk of Nonpayment and Not Prevailing on the 
Claims Was High 

 
This case involved difficult substantive issues which presented a significant risk of 

nonpayment, including uncertainty on class certification, contested issues, including whether there 

was Article III standing, the software and equipment used to send the messages constituted an 

Automatic Telephone Dialing System in a setting of developing case law and FCC rulings and 

recovery being dependent on a successful outcome, which was uncertain. 

c. Class Counsel Achieved an Excellent Result for the Settlement Class 

Class Counsel achieved excellent monetary results for Settlement Class Members. Here, 
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the Settlement required Defendant to make available up to approximately $4,025,000 in cash or 

$5,175,000 in vouchers for the Settlement Class and will produce a per person cash benefit that is 

well within the range of recoveries established by other court approved TCPA class action 

settlements. See, e.g., Spillman v. RPM Pizza, LLC, Case No. 3:10-cv-00349. 

d. The Requested Fee is Consistent with Customary Fees Awarded in Similar 
Cases 

 
Many similar TCPA class settlements provide for one third of the fund. See Guarisma v. 

ADCAHB Medical Coverages, Inc., 1:13-cv-21016, Doc. 95 (S.D. Fla. June 24, 2015) (awarding 

one-third plus costs). Common-fund attorney fee awards of one-third are “consistent with the trend 

in this Circuit.” Reyes v. AT&T Mobility Servs., LLC, No. 10-20837-CIV, [DE 196], at 6. Here, 

Class Counsel is awarded less than in these other cases—25.0%. This outcome was made possible 

by Class Counsel’s extensive experience in litigating class actions of similar size, scope, and 

complexity to the instant action. Class Counsel regularly engage in complex litigation involving 

consumer issues, all have been class counsel in numerous consumer class action cases. 

e. This Case Required a High Level of Skill 

Class Counsel achieved a settlement that confers substantial monetary benefits to the 

Settlement Class despite the hard-fought litigation against a sophisticated and well-financed defendant 

represented by top-tier counsel. See In re Sunbeam Sec. Litig., 176 F. Supp. 2d 1323, 1334 (S.D. 

Fla. 2001). 

13. The Court awards Service Awards in the amount of $5,000.00 to each Plaintiff 

payable pursuant to the terms of the Settlement Agreement. 

VII . RELEASE OF CLAIMS  

14. Upon entry of this Final Approval Order, all members of the Class who did not 

validly and timely submit Requests for Exclusion in the manner provided in the Agreement shall, 
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by operation of this Final Approval Order, have fully, finally and forever released, relinquished 

and discharged Nastygal and the Released Parties from the Released Claims as set forth in the 

Settlement Agreement  

15. Furthermore, all members of the Class who did not validly and timely submit 

Requests for Exclusion in the manner provided in the Agreement are hereby permanently barred 

and enjoined from filing, commencing, prosecuting, maintaining, intervening in, participating in, 

conducting or continuing, either directly or in any other capacity, either individually or as a class, 

any action or proceeding in any court, agency, arbitration, tribunal or jurisdiction, asserting any 

claims released pursuant to the Settlement Agreement, or seeking an award of fees and costs of 

any kind or nature whatsoever and pursuant to any authority or theory whatsoever, relating to or 

arising from the Action or that could have been brought in the Action and/or as a result of or in 

addition to those provided by the Settlement Agreement. 

 16. The terms of the Settlement Agreement and of this Final Approval Order, including 

all Exhibits thereto, shall be forever binding on, and shall have res judicata and preclusive effect 

in, all pending and future lawsuits maintained by Plaintiffs and all other Settlement Class 

Members, as well as their heirs, executors and administrators, successors, and assigns.  

 17. The Releases, which are set forth in the Settlement Agreement and which are also 

set forth below, are expressly incorporated herein in all respects and are effective as of the date 

of this Final Approval Order; and the Released Parties (as that term is defined below and in the 

Settlement Agreement) are forever released, relinquished, and discharged by the Releasing 

Persons (as that term is defined below and in the Settlement Agreement) from all Released Claims 

(as that term is defined below and in the Settlement Agreement).   
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  (a) The Settlement Agreement and Releases do not affect the rights of 

Settlement Class Members who timely and properly submit a Request for Exclusion from the 

Settlement in accordance with the requirements of the Settlement Agreement. 

  (b) The administration and consummation of the Settlement as embodied in the 

Settlement Agreement shall be under the authority of the Court. The Court shall retain jurisdiction 

to protect, preserve, and implement the Settlement Agreement, including, but not limited to, 

enforcement of the Releases. The Court expressly retains jurisdiction in order to enter such further 

orders as may be necessary or appropriate in administering and implementing the terms and 

provisions of the Settlement Agreement. 

  (c) The Settlement Agreement shall be the exclusive remedy for any and all 

Settlement Class Members, except those who have properly requested exclusion (opted out), and 

the Released Parties shall not be subject to liability or expense for any of the Released Claims to 

any Settlement Class Member(s). 

  (d) The Releases shall not preclude any action to enforce the terms of the 

Settlement Agreement, including participation in any of the processes detailed therein. The 

Releases set forth herein and in the Settlement Agreement are not intended to include the release 

of any rights or duties of the Settling Parties arising out of the Settlement Agreement, including 

the express warranties and covenants contained therein. 

 18. Plaintiffs and all Settlement Class Members who did not timely exclude 

themselves from the Settlement Class are, from this day forward, hereby permanently barred and 

enjoined from directly or indirectly: (i) asserting any Released Claims in any action or proceeding; 

(ii) filing, commencing, prosecuting, intervening in, or participating in (as class members or 

otherwise), any lawsuit based on or relating to any the Released Claims or the facts and 
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circumstances relating thereto; or (iii) organizing any Settlement Class Members into a separate 

class for purposes of pursuing as a purported class action any lawsuit (including by seeking to 

amend a pending complaint to include class allegations, or seeking class certification in a pending 

action) based on or relating to any of the Released Claims. 

VIII. NO ADMISSION OF L IABILITY  

19. Neither the Settlement Agreement, nor any of its terms and provisions, nor any of 

the negotiations or proceedings connected with it, nor any of the documents or statements referred 

to therein, nor this Final Approval Order, nor any of its terms and provisions, shall be: 

  (a) offered by any person or received against Nastygal or any Released Party 

as evidence of, or construed as or deemed to be evidence of, any presumption, concession, or 

admission by Nastygal of the truth of the facts alleged by any person, the validity of any claim that 

has been or could have been asserted in the Action or in any other litigation or judicial or 

administrative proceeding, the deficiency of any defense that has been or could have been asserted 

in the Action or in any litigation, or of any liability, negligence, fault, or wrongdoing by Nastygal 

or any Released Party; 

   (b) offered by any person or received against Nastygal or any Released Party 

as evidence of a presumption, concession, or admission of any fault or violation of any law by 

Nastygal or any Released Party; or  

 (c) offered by any person or received against Nastygal or any Released Party 

as evidence of a presumption, concession, or admission with respect to any liability, negligence, 

fault, or wrongdoing in any civil, criminal, or administrative action or proceeding.  

IX . OTHER PROVISI ONS 

 20. This Final Approval Order and the Settlement Agreement (including the Exhibits 

thereto) may be filed in any action against or by any Released Party (as that term is defined 
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herein and the Settlement Agreement) to support a defense of res judicata, collateral estoppel, 

release, good faith settlement, judgment bar or reduction, or any theory of claim preclusion or 

issue preclusion or similar defense or counterclaim.   

 21. Without further order of the Court, the Settling Parties may agree to reasonably 

necessary extensions of time to carry out any of the provisions of the Settlement Agreement. 

 22. In the event that the Effective Date does not occur, this Final Approval Order shall 

automatically be rendered null and void and shall be vacated and, in such event, all orders entered 

and released delivered in connection herewith shall be null and void. In the event that the Effective 

Date does not occur, the Settlement Agreement shall become null and void and be of no further 

force and effect, neither the Settlement Agreement nor the Court’s Orders, including this Order, 

shall be used or referred to for any purpose whatsoever, and the Parties shall retain, without 

prejudice, any and all objections, arguments, and defenses with respect to class certification, 

including the right to argue that no class should be certified for any purpose, and with respect to 

any claims or allegations in this Action. 

 23. This Action, including all individual claims and class claims presented herein, is 

hereby dismissed on the merits and with prejudice against Plaintiffs and all other Settlement Class 

Members, without fees or costs to any party except as otherwise provided herein. Finding that 

there is no just reason for delay, the Court orders that this Final Approval Order shall constitute a 

final judgment pursuant to Fed. R. Civ. P. 54. 

DONE and ORDERED at Miami, Florida, this ____ day of ___________, 2020 
 
 
      ____________________________________ 

DARRIN P. GAYLES  
UNITED STATES DISTRICT JUDGE 

 
Copies furnished to: Counsel of Record 
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 QUESTIONS? CALL 1-xxx-xxx-xxxx OR VISIT 
www.NastygalTCPAsettlement.com 

 

UNITED STATES DISTRICT COURT FOR  
THE SOUTHERN DISTRICT OF FLORIDA 

 

If You Received a Text Message from 
Nastygal.com USA, Inc. , You May Be Entitled to a 

Payment from a Class Action Settlement  
 

A federal court authorized this Notice. You are not being sued. This is not a solicitation from a lawyer. 

• A Settlement1 has been reached in a class action lawsuit about whether Nastygal.com USA, 
Inc. (“Nastygal”) sent text messages to cellular telephone numbers without prior express 
written consent of the recipients as defined by the Telephone Consumer Protection Act, 47 
U.S.C. § 227 (“TCPA”) . Nastygal denies the allegations and any wrongdoing. The Court has 
not decided who is right. 

• The Settlement offers payments to Settlement Class Members who file valid Claims.  

• Your legal rights are affected whether you act or do not act. Read this Notice carefully. 

 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 
 
SUBMIT A  
CLAIM FORM 

 

If you are a member of the Settlement Class, you must submit a 
completed Claim Form to receive a payment. If the Court approves the 
Settlement and it becomes final and effective, and you remain in the 
Settlement Class, you will receive your payment by check or your 
voucher by email. 

 
EXCLUDE 
YOURSELF 

 

You may request to be excluded from the Settlement and, if you do, you 
will receive no benefits from the Settlement.  

 
OBJECT 

 

Write to the Court if you do not like the Settlement. 

 
GO TO A HEARING 

 

Ask to speak in court about the fairness of the Settlement. 

 
DO NOTHING 

 

You will not receive a payment if you fail to timely submit a completed 
Claim Form, and you will give up your right to bring your own lawsuit 
against Nastygal about the Claims in this case. 

• These rights and options—and the deadlines to exercise them—are explained in this Notice. 

• The Court in charge of this case still has to decide whether to approve the Settlement. If  it 
does, and after any appeals are resolved, benefits will be distributed to those who submit 
qualifying Claim Forms. Please be patient. 

 
1 Capitalized terms herein have the same meanings as those defined in the Settlement Agreement, a copy 
of which may be found online at the Settlement Website below. 
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 QUESTIONS? CALL 1-xxx-xxx-xxxx OR VISIT 
www.NastygalTCPAsettlement.com 

2 
 

WHAT  THIS  NOTICE  CONTAINS 
 

BASIC INFORMATION....................................................................................................................PAGE 3 
1. Why is there a Notice? 
2. What is this litigation about? 
3. What is the Telephone Consumer Protection Act? 
4. Why is this a class action? 
5. Why is there a settlement? 
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BASIC INFORMATION 

A court authorized this Notice because you have a right to know about a proposed Settlement of a class 
action lawsuit known as Defranks v. Nastygal.com USA, Inc., Case No. 1:19-cv-23028-DPG and about 
all of your options before the Court decides whether to give Final Approval to the Settlement. This 
Notice explains the lawsuit, the Settlement, and your legal rights. 

Judge Darrin P. Gayles of the United States District Court for the Southern District of Florida is overseeing 
this case. The person who sued, Amanda Defranks and Katherine Fowler, are called the “Plaintiffs.” 
Nastygal, is called the “Defendant.”   

The lawsuit alleges that Nastygal sent text messages to Plaintiffs’ wireless telephone number without 
prior express written consent in violation of the Telephone Consumer Protection Act, 47 U.S.C. § 227, 
and seeks actual and statutory damages under the TCPA on behalf of the named Plaintiffs and a class 
of all individuals in the United States. 

Nastygal denies each and every allegation of wrongdoing, liability, and damages that were or could 
have been asserted in the litigation and that the claims in the litigation would be appropriate for class 
treatment if the litigation were to proceed through trial. 

The Plaintiffs’ Complaint, Settlement Agreement, and other case-related documents are posted on the 
Settlement Website, www.NastygalTCPAsettlement.com. The Settlement resolves the lawsuit. The 
Court has not decided who is right.  

The Telephone Consumer Protection Act (commonly referred to as the “TCPA”) is a federal law that 
restricts telephone solicitations and the use of automated telephone equipment without prior express 
consent. 

In a class action, one person called the “Class Representative” (in this case, Plaintiffs Amanda Defranks 
and Katherine Fowler) sue on behalf of themselves and other people with similar claims.  

All of the people who have claims similar to the Plaintiffs’ are Settlement Class Members, except for 
those who exclude themselves from the class, among others. 

 The Court has not found in favor of either Plaintiffs or Nastygal. Instead, both sides have agreed to a 
settlement. By agreeing to the Settlement, the parties avoid the costs and uncertainty of a trial, and if 
the Settlement is approved by the Court, Settlement Class Claimants will receive the benefits described 
in this Notice. Nastygal denies all legal claims in this case. Plaintiffs and their lawyers think the 
proposed Settlement is best for everyone who is affected. 

1. Why is there a Notice? 

2. What is this litigation about?  

3. What is the Telephone Consumer Protection Act? 

4. Why is this a class action? 

5. Why is there a settlement? 
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WHO IS PART OF THE SETTLEMENT 

The Settlement includes all persons who received a text message on their cell phone from Nastygal. 
Specifically, the Settlement Class is defined as: 

All persons who (1) were sent a text message on their cellular telephone, (2) by or on 
behalf of Defendant, (3) between Julu 1, 2015 and the date of preliminary approval 
of the proposed settlement, (4) using an automatic telephone dialing system, (5) for 
the purpose of soliciting Defendant’s goods and services, (6) without prior express 
written consent. 

Persons meeting this definition are referred to collectively as the “Settlement Class” and, 
individually, as “Settlement Class Members.” 

Excluded from the Settlement Class are: (i) the district judge and magistrate judge 
presiding over this case, the judges of the U.S. Court of Appeals for the Eleventh Circuit, 
their spouses, and persons within the third degree of relationship to either of them; (2) 
individuals who are or were during the Class Period agents, directors, employees, officers, 
or servants of Nastygal or of any affiliate or parent of Nastygal; (3) Plaintiffs’ counsel and 
their employees, and (4) all persons who file a timely and proper request to be excluded 
from the Settlement Class. 

If you are not sure whether you are in the Settlement Class or have any other questions about the 
Settlement, visit the Settlement Website at www.NastygalTCPAsettlement.com or call the toll-free 
number, 1-xxx-xxx-xxxx. You also may send questions to the Settlement Administrator at Nastygal 
TCPA Settlement Administrator, P.O. Box XXXX, XXXX, XX XXXX.  

THE SETTLEMEN T BENEFITS 

To fully settle and release claims of the Settlement Class Members, Nastygal has agreed to make 
payments to the Settlement Class Members and pay for notice and administration costs of the 
Settlement, attorneys’ fees and expenses incurred by counsel for the Settlement Class, and service 
awards for Plaintiffs (the “Settlement Fund”). Each Settlement Class Member who submits a timely, 
valid, correct and verified Claim Form by the Claim Deadline in the manner required by this Agreement, 
making all the required affirmations and representations, shall be sent a Claim Settlement Check by the 
Administrator in the amount of $35.00 or a voucher for Nastygal.com in the amount of $45.00. Class 
Claimants will be sent their Claim Settlement Payments to the address they submitted on their Claim 
Form or a voucher to a provided email address within 60 days following the Effective Date.  

6. Who is included in the Settlement? 

7. What if I am not sure whether I am included in the Settlement? 

8. What does the Settlement provide? 

9. How do I file a Claim? 
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If you qualify for a payment, you must complete and submit a valid Claim Form. You may download a 
Claim Form at the Settlement Website, www.NastygalTCPAsettlement.com, or request a Claim Form 
by calling the Settlement Administrator at the toll-free number below. To be valid, a Claim Form must 
be completed fully and accurately, signed under penalty of perjury, and submitted timely. 

You must submit a Claim Form by U.S. mail or through the Settlement Website, and it must be 
postmarked by [DATE].  

Please read the Claim Form carefully and provide all the information required. Only one Claim Form 
may be submitted per Settlement Class Member. 

Payments in the form of a check or voucher to Settlement Class Members will be made only after the 
Court grants Final Approval to the Settlement and after any appeals are resolved (see “Final Approval 
Hearing” below). If  there are appeals, resolving them can take time. Please be patient. 

EXCLUDI NG YOURSELF FROM THE SETTLEMENT 

If you do not want benefits from the Settlement, and you want to keep the right to sue or continue to 
sue Nastygal on your own about the legal issues in this case, then you must take steps to get out of the 
Settlement. This is called excluding yourself—or it is sometimes referred to as “opting out” of the 
Settlement Class. 

To exclude yourself from the Settlement, you must send a timely letter by mail to: 

Nastygal Settlement Administrator  
P.O. Box XXXX 

XXXX, XX XXXX  

Your request to be excluded from the Settlement must be personally signed by you under penalty of 
perjury and contain a statement that indicates your desire to be “excluded from the Settlement Class” 
and that, absent of excluding yourself or “opting out,” you are “otherwise a member of the Settlement 
Class.” 

Your exclusion request must be postmarked no later than xxxxxxxxx. You cannot ask to be excluded 
on the phone, by email, or at the Settlement Website. 

You may opt out of the Settlement Class only for yourself. 

No. Unless you exclude yourself, you give up the right to sue Nastygal for the claims that the Settlement 
resolves. You must exclude yourself from this Settlement Class in order to pursue your own lawsuit. 

Unless you opt out of the Settlement, you cannot sue or be part of any other lawsuit against Nastygal 
about the issues in this case, including any existing litigation, arbitration, or proceeding. Unless you 
exclude yourself, all of the decisions and judgments by the Court will bind you.  

10. When will I receive my check or voucher? 

11. How do I get out of the Settlement? 

12. If I do not exclude myself, can I sue Nastygal for the same thing later? 

13. What am I giving up to stay in the Settlement Class? 
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The Settlement Agreement is available at www.NastygalTCPAsettlement.com. The Settlement 
Agreement provides more detail regarding the Releases and describes the Released Claims with specific 
descriptions in necessary, accurate legal terminology, so read it carefully. You can talk to the law firms 
representing the Settlement Class listed in Question 15 at no charge to you, or you can, at your own 
expense, talk to your own lawyer if  you have any questions about the Released Claims or what they 
mean. 

No. You will not get a payment from the Settlement Fund if  you exclude yourself from the Settlement. 

THE LAWYER S REPRESENTING YOU 

The Court has appointed the following lawyers as “Class Counsel” to represent all members of the 
Settlement Class. 

Scott Edelsberg, Esq. 
Edelsberg Law, PA 

19495 Biscayne Blvd #607 
Aventura, FL 33180 

 
Andrew J. Shamis, Esq. 
Shamis & Gentile, P.A. 

14 NE 1st Avenue, Suite 1205 
Miami, FL 33132 

 
Abbas Kazerounian, Esq.  

Kazerouni Law Group, APC 
245 Fischer Avenue, Suite D1 

Costa Mesa, CA 92626 

You will not be charged for these lawyers. If  you want to be represented by another lawyer, you may 
hire one to appear in Court for you at your own expense. 

Class Counsel intend to request up to $9,500,000.00 for attorneys’ fees plus reimbursement of 
reasonable, actual out-of-pocket expenses incurred in the litigation. The fees and expenses awarded by 
the Court will be paid out of the Settlement Fund. The Court will decide the amount of fees and expenses 
to award.

Class Counsel will also request that Service Awards of $5,000.00 for each of the two Plaintiffs be paid 
from the Settlement Fund for their service as Class Representatives on behalf of the whole Settlement 
Class. 

 

 

14. If I exclude myself, can I still get a payment? 

15. Do I have a lawyer in the case? 

16. How will the lawyers be paid? 
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OBJECTI NG TO THE SETTLEMENT  

If you are a Settlement Class Member (and do not exclude yourself from the Settlement Class), you can 
object to any part of the Settlement. To object, you must timely submit a letter that includes the 
following: 

1)  A heading that includes the case name and case number—DeFranks and Fowler v. NastyGal.com 
USA Inc., Case No.: 1:19-cv-23028-DPG; 

2)   Your name, address, telephone number, the cell phone number at which you received text 
messages from Nastygal and if  represented by counsel, the name, bar number, address, and 
telephone number of your counsel; 

3)    A signed statement stating, under penalty of perjury, that you received one or more text message 
from Nastygal and are a member of the Settlement Class; 

4)    A statement of all your objections to the Settlement including your legal and factual basis for 
each objection; 

5)    A statement of whether you intend to appear at the Final Approval Hearing, either with or 
without counsel, and if with counsel, the name of your counsel who will attend; 

6)  The number of times in which your counsel and/or counsel’s law firm have objected to a class 
action settlement within the five years preceding the date that you file the objection, the caption 
of each case in which counsel or the firm has made such objection, and a copy of any orders 
related to or ruling upon counsel’s or the firm’s prior objections that were issued by the trial 
and appellate courts in each listed case; 

7)  A list of all persons who will be called to testify at the Final Approval Hearing in support of the 
objection; and 

8)  Any and all agreements that relate to the objection or the process of objecting—whether written 
or verbal—between you or your counsel and any other person or entity. 

If you wish to object, you must file your objection with the Court (using the Court’s electronic filing 
system or in any manner in which the Court accepts filings) and mail your objection to each of the 
following three (3) addresses, and your objection must be postmarked by XXXXXXXXXX. 

Clerk of the Court Class Counsel Defendant’s Counsel 

United States District Court for  
the Southern District of Florida 
400 N. Miami Ave 
Miami, FL 33128 
 

Scott Edelsberg, Esq. 
Edelsberg Law, PA 
20900 NE 30th Ave 
Suite 417 
Aventura, FL 33180 
 

Chad R. Fuller 
Troutman Sanders LLP 
11682 El Camino Real, 
Suite 400 
San Diego, CA 92130-2092 

 

Objecting is telling the Court that you do not like something about the Settlement. You can object to 
the Settlement only if you do not exclude yourself. Excluding yourself is telling the Court that you do 
not want to be part of the Settlement. If you exclude yourself, you have no basis to object to the 
Settlement because it no longer affects you. 

17. How do I tell the Court if I do not like the Settlement? 

18. What is the difference between objecting and asking to be excluded? 
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THE FINAL APPROVAL HEARI NG 

The Court will hold a hearing to decide whether to approve the Settlement and any requests for fees 
and expenses (“Final Approval Hearing”). 

The Court has scheduled a Final Approval Hearing on xxxxxxx at xxx a.m. at the xxxxxxxxxxxxx. 
The hearing may be moved to a different date or time without additional notice, so it is a good idea to 
check www.NastygalTCPAsettlement.com for updates. At this hearing, the Court will consider whether 
the Settlement is fair, reasonable, and adequate. The Court will also consider the requests by Class 
Counsel for attorneys’ fees and expenses and for Service Awards to the Class Representatives. If there 
are objections, the Court will consider them at that time. After the hearing, the Court will decide 
whether to approve the Settlement. It is unknown how long these decisions will take. 

No. Class Counsel will answer any questions the Court may have. But, you are welcome to attend the 
hearing at your own expense. If  you send an objection, you do not have to come to Court to talk about 
it. As long as you submitted your written objection on time to the proper addresses and it complies with 
all the other requirements set forth above, the Court will consider it. You may also pay your own lawyer 
to attend the hearing, but it is not necessary. 

You may ask the Court for permission to speak at the Final Approval Hearing. To do so, your timely 
filed objection must include a statement of whether you intend to appear at the Final Approval Hearing 
(see Question 17 above). 

You cannot speak at the hearing if you exclude yourself from the Settlement. 

IF YOU DO NOTHING 

If you are a Settlement Class member and do nothing, meaning you do not file a timely Claim, you will 
not get benefits from the Settlement. Further, unless you exclude yourself, you will  be bound by the 
judgment entered by the Court. 

GETTING MORE INFORMATI ON 

This Notice summarizes the proposed Settlement. You are urged to review more details in the 
Settlement Agreement. For a complete, definitive statement of the Settlement terms, refer to the 
Settlement Agreement at www. NastygalTCPAsettlement.com. You also may write with questions to 
the Settlement Administrator at Nastygal Settlement Administrator, P.O. Box XXXX, XXXX, XX 
XXXXX  or call the toll-free number, 1-xxx-xxx-xxxx. 

 

19. When and where will the Court decide whether to approve the Settlement?  

20. Do I have to attend the hearing? 

21. May I speak at the hearing? 

22. What happens if I do nothing at all? 

23. How do I get more information? 
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If You Received a Text Message from Nastygal.com USA, Inc., You May Be Entitled to a 
Payment from a Class Action Settlement 

 
Si desea recibir esta notificación en español, llámenos o visite nuestra página web. 

 
A settlement has been reached in a class action lawsuit alleging that Nastygal.com USA, Inc. 
(“Nastygal”) sent text messages to wireless telephone numbers without prior express written 
consent of the recipients as defined by the Telephone Consumer Protection Act, 47 U.S.C. § 227. 
Nastygal denies the allegations and any wrongdoing. The Court has not decided who is right. 
 
Who’s Included? The Settlement includes all persons who received a text message on their cell 
phone from Nastygal. Specifically, the class is defined as “All persons who (1) were sent a text 
message on their cellular telephone, (2) by or on behalf of Defendant, (3) between July 1, 
2015 and the date of preliminary approval of the proposed settlement, (4) using an automatic 
telephone dialing system, (5) for the purpose of soliciting Defendant’s goods and services, (6) 
without  prior express written consent.  You received this email because records show that you 
may be a Settlement Class Member. 
 
What Are the Settlement Terms? Nastygal has agreed to pay class members who submit a valid 
Claim Form and to pay for notice and administration costs of the Settlement, attorneys’ fees and 
expenses incurred by counsel for the Settlement Class, and service awards for the named Plaintiffs. 
Each Settlement Class Member who submits a timely, valid, correct and verified Claim Form by 
the Claim Deadline in the manner required by this Agreement, making all the required affirmations 
and representations, shall be sent a Claim Settlement Check by the Administrator in the amount of 
$35.00 or a voucher to be used at NastyGal.com for $45.00. Settlement Class Claimants will be 
sent their Claim Settlement Payments to the address they submitted on their Claim Form within 
60-days following the Effective Date. One claim is allowed per Settlement Class Member per 
cellular telephone number that was sent a text message. 
 
How Do I Submit a Claim Form? To get a payment, you must submit a Claim Form by the 
deadline stated below. You may download a Claim Form at the Settlement Website, 
www.NastygalTCPAsettlement.com, or request a Claim Form by calling the Settlement 
Administrator at the toll-free number below. To be valid, a Claim Form must be completed fully 
and accurately, signed under penalty of perjury, and submitted timely. You may submit a Claim 
Form by U.S. mail or file a Claim Form online. If you send in a Claim Form by U.S. mail, it must 
be postmarked by xxxxxxxxxx. If you file a Claim Form online, then you must so file by 11:59 
p.m. EST on xxxxxxxxxx. 
 
Your Other Options. If you do not want to be legally bound by the Settlement, you must exclude 
yourself by xxxxxxxxxx. If you do not exclude yourself, you will release any claims you may 
have, as more fully described in the Settlement Agreement, available at the Settlement Website. 
You may object to the Settlement by xxxxxxxxxx. The Long Form Notice available on the 
Settlement Website explains how to exclude yourself or object. The Court will hold a Final 
Approval Hearing on xxxxxxxxxx to consider whether to approve the Settlement, a request for 
attorneys’ fees of up to $950,000.00, and service awards of $5,000 to each of the two named 
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Plaintiffs. You may appear at the hearing, either yourself or through an attorney you hire, but you 
don’t have to. For more information, call or visit the Settlement Website. 
 
www.NastygalTCPAsettlement.com     1- xxx-xxx-xxxx 
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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO 1:19-CV-23028-DPG 

 
AMANDA DEFRANKS and  
KATHERINE FOWLER, individually  
and on behalf of all others similarly  
situated, 
 
Plaintiffs, 
 
v. 
 
NASTYGAL.COM USA INC, 
 
Defendant. 
 
_____________________/ 
 

CLASS ACTION 
 
 
 
JURY TRIAL DEMANDED 

[PROPOSED] ORDER PRELIMINARILY APPROVING CLASS ACTION 
SETTLEMENT AND CERTIFYING THE SETTLEMENT CLASS  

 
 Plaintiffs, Amanda Defranks and Katherine Fowler, and Defendant Nastygal.com USA, 

Inc. have agreed to settle this Action pursuant to the terms and conditions set forth in an executed 

Settlement Agreement and Release. The Parties reached the Settlement through arm’s-length 

negotiations with the help of experienced mediator, Justice Becker. Under the Settlement, subject 

to the terms and conditions therein and subject to Court approval, Plaintiffs and the proposed 

Settlement Class will fully, finally, and forever resolve, discharge, and release their claims.  

 The Settlement has been filed with the Court, and Plaintiffs and Class Counsel have filed 

an Unopposed Motion for Preliminary Approval of Class Settlement.  Upon considering the 

Motion, the Settlement and all exhibits thereto, the record in these proceedings, the representations 

and recommendations of counsel, and the requirements of law, the Court finds that: (1) this Court 

has jurisdiction over the subject matter and the Parties to this Action; (2) the proposed Settlement 

Class meets the requirements of Federal Rule of Civil Procedure 23 and should be certified for 
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settlement purposes only; (3) the persons and entities identified below should be appointed Class 

Representatives and Class Counsel; (4) the Settlement is the result of informed, good-faith, arm’s-

length negotiations between the Parties and their capable and experienced counsel, and is not the 

result of collusion; (5) the Settlement is within the range of reasonableness and should be 

preliminarily approved; (6) the proposed Notice program and proposed forms of Notice satisfy 

Federal Rule of Civil Procedure 23 and constitutional due process requirements, and are 

reasonably calculated under the circumstances to apprise the Settlement Class of the pendency of 

the Action, class certification, the terms of the Settlement, Class Counsel’s application for an 

award of attorneys’ fees and expenses (“Fee Application”) and request for Service Awards for 

Plaintiffs, and their rights to opt-out of the Settlement Class or object to the Settlement, Class 

Counsel’s Fee Application, and/or the request for Service Awards for Plaintiffs; (7) good cause 

exists to schedule and conduct a Final Approval Hearing, pursuant to Federal Rule of Civil 

Procedure 23(e), to assist the Court in determining whether to grant Final Approval of the 

Settlement and enter the Final Approval Order, and whether to grant Class Counsel’s Fee 

Application and request for Service Awards for Plaintiffs; and (8) the other related matters 

pertinent to the Preliminary Approval of the Settlement should also be approved. 

 Based on the foregoing, IT IS HEREBY ORDERED AND ADJUDGED as follows: 

1. As used in this Preliminary Approval Order, unless otherwise noted, capitalized 

terms shall have the definitions and meanings accorded to them in the Settlement. 

2. The Court has jurisdiction over the subject matter and Parties to this proceeding 

pursuant to 28 U.S.C. §§ 1331, 1332. 

3. Venue is proper in this District. 
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Provisional Class Certification and Appointment of Class Representatives and Class Counsel 

4. It is well established that “[a] class may be certified solely for purposes of 

settlement [if] a settlement is reached before a litigated determination of the class certification 

issue.” Borcea v. Carnival Corp., 238 F.R.D. 664, 671 (S.D. Fla. 2006) (internal quotation marks 

omitted). In deciding whether to provisionally certify a settlement class, a court must consider the 

same factors that it would consider in connection with a proposed litigation class – i.e., all Rule 

23(a) factors and at least one subsection of Rule 23(b) must be satisfied – except that the Court 

need not consider the manageability of a potential trial, since the settlement, if approved, would 

obviate the need for a trial. Id.; Amchem Products, Inc. v. Windsor, 521 U.S. 591, 620 (1997). 

5. The Court finds, for settlement purposes, that the Federal Rule of Civil Procedure 

23 factors are present and that certification of the proposed Settlement Class is appropriate under 

Rule 23. The Court therefore provisionally certifies the following Settlement Class. 

All persons who (1) were sent a text message, (2) by or on behalf of  Defendant, 
(3) between July 1, 2015 and the date of preliminary approval of the proposed 
settlement, (4) using an automatic telephone dialing system, (5) for the purpose 
of soliciting Defendant’s goods and services, (6) without  prior express written 
consent. 
 
Excluded from the Settlement Class are: (i) the district judge and magistrate judge 
presiding over this case, the judges of the U.S. Court of Appeals for the Eleventh 
Circuit, their spouses, and persons within the third degree of relationship to either 
of them; (2) individuals who are or were during the Class Period agents, directors, 
employees, officers, or servants of Nastygal or of any affiliate or parent of Nastygal; 
(3) Plaintiff’s counsel and their employees, and (4) all persons who file a timely 
and proper request to be excluded from the Settlement Class. 

 
6. Specifically, the Court finds, for settlement purposes and conditioned on final 

certification of the proposed class and on the entry of the Final Approval Order, that the Settlement 

Class satisfies the following factors of Federal Rule of Civil Procedure 23: 

(a) Numerosity: In the Action, approximately 115,000 individuals are members 
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of the proposed Settlement Class. The proposed Settlement Class is thus so numerous that joinder 

of all members is impracticable. 

(b) Commonality: “[C]ommonality requires the plaintiff to demonstrate that the 

class members ‘have suffered the same injury,’” and the plaintiff’s common contention “must be 

of such a nature that it is capable of classwide resolution – which means that determination of its 

truth or falsity will resolve an issue that is central to the validity of each one of the claims in one 

stroke. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011) (citation omitted). Here, the 

commonality requirement is satisfied. Multiple questions of law and fact centering on Defendant’s 

class-wide practices are common to the Plaintiffs and the Settlement Class, are alleged to have 

injured all members of the Settlement Class in the same way, and would generate common answers 

central to the viability of the claims were this case to proceed to trial. 

(c) Typicality: The Plaintiffs’  claims are typical of the Settlement Class 

because they concern the same alleged Defendant’s practices, arise from the same legal theories, 

and allege the same types of harm and entitlement to relief. Rule 23(a)(3) is therefore satisfied. 

See Kornberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332, 1337 (11th Cir. 1984) (typicality 

satisfied where claims “arise from the same event or pattern or practice and are based on the same 

legal theory”); Murray v. Auslander, 244 F.3d 807, 811 (11th Cir. 2001) (named plaintiffs are 

typical of the class where they “possess the same interest and suffer the same injury as the class 

members”). 

(d) Adequacy: Adequacy under Rule 23(a)(4) relates to: (1) whether the 

proposed class representatives have interests antagonistic to the class; and (2) whether the 

proposed class counsel has the competence to undertake the litigation at issue. See Fabricant 

v. Sears Roebuck, 202 F.R.D. 310, 314 (S.D. Fla. 2001). Here, Rule 23(a)(4) is satisfied 
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because there are no conflicts of interest between the Plaintiffs and the Settlement Class, and 

Plaintiffs have retained competent counsel to represent them and the Settlement Class. Class 

Counsel regularly engage in consumer class litigation, complex litigation, and other litigation 

similar to this Action, and have dedicated substantial resources to the prosecution of the 

Action. Moreover, the Plaintiffs and Class Counsel have vigorously and competently 

represented the Settlement Class in the Action. See Lyons v. Georgia-Pacific Corp. Salaried 

Employees Rel. Plan, 221 F.3d 1235, 1253 (11th Cir. 2000). 

(e) Predominance and Superiority: Rule 23(b)(3) is satisfied because the 

common legal and alleged factual issues here predominate over individualized issues, and 

resolution of the common issues for the members of the Settlement Class in a single, 

coordinated proceeding is superior to thousands of individual lawsuits addressing the same legal 

and factual issues. With respect to predominance, Rule 23(b)(3) requires that “[c]ommon issues 

of fact and law . . . ha[ve] a direct impact on every class member’s effort to establish liability 

that is more substantial than the impact of individualized issues in resolving the claim or claims 

of each class member.” Sacred Heart Health Sys., Inc. v. Humana Military Healthcare Servs., 

Inc., 601 F.3d 1159, 1170 (11th Cir. 2010) (internal quotation marks omitted). Here, common 

questions present a significant aspect of the case and can be resolved for all members of the 

Settlement Class in a single adjudication. In a liability determination, those common issues 

would predominate over any issues that are unique to individual members of the Settlement 

Class. Moreover, each member of the Settlement Class has claims that arise from the same or 

similar alleged Nastygal practices as well as the same legal theories. 

7. The Court appoints Plaintiffs Amanda Defranks and Katherine Fowler, as the Class 

Representatives. 
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8. The Court appoints the following people and firms as Class Counsel: Scott A. 

Edelsberg of Edelsberg Law, P.A.; Andrew J. Shamis of Shamis & Gentile, P.A.; and Abbas 

Kazerounian of Kazerouni Law Group, APC. 

9. The Court recognizes that Defendant reserves all of its defenses and objections 

against and rights to oppose any request for class certification in the event that the proposed 

Settlement does not become Final for any reason. Defendant also reserves its defenses to the merits 

of the claims asserted in the event the Settlement does not become Final for any reason. 

Preliminary Approval of the Settlement 

10. At the preliminary approval stage, the Court’s task is to evaluate whether the 

Settlement is within the “range of reasonableness.” 4 Newberg on Class Actions § 11.26. 

“Preliminary approval is appropriate where the proposed settlement is the result of the parties’ 

good faith negotiations, there are no obvious deficiencies and the settlement falls within the 

range of reason.” Smith v. Wm. Wrigley Jr. Co., 2010 WL 2401149, at *2 (S.D. Fla. Jun. 15, 

2010). Settlement negotiations that involve arm’s length, informed bargaining with the aid of 

experienced counsel support a preliminary finding of fairness. See Manual for Complex 

Litigation, Third, § 30.42 (West 1995) (“A presumption of fairness, adequacy, and 

reasonableness may attach to a class settlement reached in arm’s-length negotiations between 

experienced, capable counsel after meaningful discovery.”) (internal quotation marks omitted). 

11. The Court preliminarily approves the Settlement, together with all exhibits 

thereto, as fair, reasonable, and adequate. The Court finds that the Settlement was reached in 

the absence of collusion, is the product of informed, good-faith, arm’s-length negotiations 

between the Parties and their capable and experienced counsel. The Court further finds that the 

Settlement, including the exhibits thereto, is within the range of reasonableness and possible 
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judicial approval, such that: (a) a presumption of fairness is appropriate for the purposes of 

preliminary settlement approval; and (b) it is appropriate to effectuate notice to the Settlement 

Class, as set forth below and in the Settlement, and schedule a Final Approval Hearing to assist 

the Court in determining whether to grant Final Approval to the Settlement and enter a Final 

Approval Order. 

Approval of Class Notice and the Claims Process 

12. The Court approves the form and content of the Class notices, substantially in the 

forms attached to the Settlement, as well as the Claim Form attached thereto. The Court further 

finds that the Class Notice program described in the Settlement is the best practicable under the 

circumstances. The Class Notice program is reasonably calculated under the circumstances to 

inform the Settlement Class of the pendency of the Action, certification of a Settlement Class, 

the terms of the Settlement, Class Counsel’s attorney’s fees application and the request for 

Service Awards for Plaintiffs, and their rights to opt-out of the Settlement Class or object to the 

Settlement. The Class notices and Class Notice program constitute sufficient notice to all persons 

entitled to notice. The Class notices and Class Notice program satisfy all applicable requirements 

of law, including, but not limited to, Federal Rule of Civil Procedure 23 and the Constitutional 

requirement of Due Process. 

13. Kurtzman Carson Consultants LLC (“KCC”) shall serve as the Administrator. 

14. The Administrator shall implement the Class Notice program, as set forth below 

and in the Settlement, using the Class notices substantially in the forms attached to the Settlement 

and approved by this Preliminary Approval Order. Notice shall be provided to the members of 

the Settlement Class pursuant to the Class Notice program, as specified in the Settlement and 

approved by this Preliminary Approval Order. The Class Notice program shall include, to the 
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extent necessary, E-Mail Notice, Publication Notice, and Long-Form Notice, as set forth in the 

Settlement and below. 

E-Mail and Publication Notice 

19. The Administrator shall administer E-Mail and Publication Notice as set forth in 

the Settlement. E-Mail and Publication shall be completed no later than sixty days after the entry 

of this order. 

Settlement Website 

24. The Administrator shall establish a Settlement Website as a means for Settlement 

Class members to obtain notice of, and information about, the Settlement. The Settlement Website 

shall be established as soon as practicable following Preliminary Approval, but no later than before 

commencement of the Class Notice program. The Settlement Website shall include to the 

Settlement, the Long-Form Notice, the Preliminary Approval Order, and other such documents as 

Class Counsel and counsel for Defendant agree to include. These documents shall remain on the 

Settlement Website until at least sixty days following the Claim Deadline. 

25. The Administrator is directed to perform all substantive responsibilities with 

respect to effectuating the Class Notice program, as set forth in the Settlement.  

Final Approval Hearing, Opt-Outs, and Objections 

26. A Final Approval Hearing shall be held before this Court on ___________ ___, 

2020 at ____ __.m. to determine whether to grant Final Approval to the Settlement and to enter a 

Final Approval Order, and whether Class Counsel’s Fee Application and request for Service 

Awards for the Class Representatives should be granted. 

27. Any person within the Settlement Class who wishes to be excluded from the 

Settlement Class may exercise their right to opt-out of the Settlement Class by following the opt-
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out procedures set forth in the Settlement and in the Notices at any time during the Opt-Out Period. 

To be valid and timely, opt-out requests must be received by all those listed in the Long-Form 

Notice on or before the last day of the Opt-out Period, which is thirty days before the Final 

Approval Hearing (“Opt-Out Deadline”), and mailed to the addresses indicated in the Long Form 

Notice.  

28. Any Settlement Class Member may object to the Settlement, Class Counsel’s Fee 

Application, or the request for Service Awards for Plaintiffs. Any such objections must be mailed 

to the Clerk of the Court, Class Counsel, and Nastygal’s Counsel, at the addresses indicated in the 

Long-Form Notice. For an objection to be considered by the Court, the objection must be 

postmarked no later than thirty days before the Final Approval Hearing, as set forth in the Notice. 

To be valid, an objection must include the following information: 

a. the name of the Action; 

b. the objector’s full name, address, and telephone number; 

c. an explanation of the basis upon which the objector claims to be a Settlement Class 

Member; 

d. all grounds for the objection, accompanied by any legal support for the objection 

known to the objector or his counsel; 

e. the number of times in which the objector has objected to a class action settlement 

within the five years preceding the date that the objector files the objection, the caption 

of each case in which the objector has made such an objection, and a copy of any orders 

related to or ruling upon the objector’s prior such objections that were issued by the 

trial and appellate courts in each listed case; 
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f. the identity of all counsel who represent the objector, including any former or current 

counsel who may be entitled to compensation for any reason related to the objection to 

the Settlement or Fee Application; 

g. a copy of any orders related to or ruling upon counsel’s or the counsel’s law firm’s 

prior objections made by individuals or organizations represented by that were issued 

by the trial and appellate courts in each listed case in which the objector’s counsel 

and/or counsel’s law firm have objected to a class action settlement within the 

preceding five years the objector’s counsel;  

h. any and all agreements that relate to the objection or the process of objecting— whether 

written or oral—between objector or objector’s counsel and any other person or entity; 

i. the identity of all counsel (if any) representing the objector who will appear at the Final 

Approval Hearing; 

j. a statement confirming whether the objector intends to personally appear and/or testify 

at the Final Approval Hearing; 

k. a list of all persons who will be called to testify at the Final Approval Hearing in support 

of the objection; and 

l. the objector’s signature (an attorney’s signature is not sufficient). 

Further Papers in Support of Settlement and Attorney’s Fee Application 

29. Plaintiffs and Class Counsel shall file their Motion for Final Approval of the 

Settlement, Fee Application and request for Service Awards for Plaintiffs, no later than 

_____________________, which is forty-five days before the Final Approval Hearing. 

30. Plaintiffs and Class Counsel shall file their responses to timely filed objections to 

the Motion for Final Approval of the Settlement, the Fee Application and/or request Service 
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Awards for Plaintiffs no later than ___________________, which is fifteen days before the Final 

Approval Hearing.   

Effect of Failure to Approve Settlement 

31. If the Settlement is not finally approved by the Court, or for any reason the Parties 

fail to obtain a Final Approval Order as contemplated in the Settlement, or the Settlement is 

terminated pursuant to its terms for any reason, then the following shall apply: 

(a) All orders and findings entered in connection with the Settlement shall 

become null and void and have no further force and effect, shall not be used or referred to for any 

purpose whatsoever, and shall not be admissible or discoverable in any other proceeding; 

(b) Nothing in this Preliminary Approval Order is, or may be construed as, any 

admission or concession by or against Nastygal or Plaintiffs on any point of fact or law; and 

(c) Neither the Settlement terms nor any publicly disseminated information 

regarding the Settlement, including, without limitation, the Class Notice, court filings, orders and 

public statements, may be used as evidence. In addition, neither the fact of, nor any documents 

relating to, either Party’s withdrawal from the Settlement, any failure of the Court to approve the 

Settlement and/or any objections or interventions may be used as evidence.  

Stay/Bar of Other Proceedings 

32. All proceedings in the Action are stayed until further order of the Court, except as 

may be necessary to implement the terms of the Settlement. Pending final determination of whether 

the Settlement should be approved, Plaintiffs, all persons in the Settlement Class, and persons 

purporting to act on their behalf are enjoined from commencing or prosecuting (either directly, 

representatively or in any other capacity) against any of the Released Parties any action or 

proceeding in any court, arbitration forum or tribunal asserting any of the Released Claims. 
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37. Based on the foregoing, the Court sets the following schedule for the Final Approval 

Hearing and the actions which must take place before and after it: 

Event Date Timeline 
Deadline for Completion of 
Notice  

 Sixty days after entry of the 
Preliminary Approval Order 

Deadline for filing Motion for 
Final Approval of the 
Settlement and Class 
Counsel’s Fee Application 
and expenses, and for Service 
Awards 

  
Forty-five days before the Final 
Approval Hearing 

Deadline for opting-out of the 
Settlement and for submission 
of Objections 

 Thirty days before the Final 
Approval Hearing 

Deadline for Responses to 
Objections 

 Fifteen days before the Final 
Approval Hearing 

 
Final Approval Hearing 

   
 

Last day Class Claimants may 
submit a Claim Form  

 Fifteen days after the Final 
Approval Hearing 
 

 

 
DONE and ORDERED at Miami, Florida, this ____ day of ___________, 2020 

 
 
 
      ____________________________________ 

DARRIN P. GAYLES 
UNITED STATES DISTRICT JUDGE 

 
Copies furnished to: Counsel of Record 
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